I
Mainstream liberal theory paradoxically embraces both popular decisionmaking and constitutional checks on populism. In Passions and Constraint, Stephen Holmes seeks to demonstrate that this paradox represents not a contradiction, but an integrated and self-reinforcing theoretical system. Unlike those liberals who justify restraints on the majority in terms of deontologic conceptions of individual rights,' Holmes argues that these restraints serve an instrumental function. A properly functioning democracy, he contends, must channel and restrict its own decisionmaking authority, so as to protect the deliberative process that is central to democracy itself.
Well-known for his attacks on antiliberals, 2 Holmes has resolved in this book to "say something constructive about liberalism itself' (p. ix). Although he devotes the majority of his book to defending liberalism from its critics and from libertarians who would claim its legacy as their own, Holmes returns throughout to his central theme: "The interdependence of constitutionalism and democracy presents a paradox, not a contradiction" (p. 178). He seeks to demonstrate both that liberal constitutionalism allows for restraints not only on the agents of government, but on the majority itself, and that such restraints on the majority are consistent with the principle of majority rule. Holmes's effort is undermined by his perfectionist refusal to recognize any necessary tension between the elements of this paradox. Nevertheless, even Holmes's partial success in resolving the paradox makes Passions and Constraint a useful book for any serious student of political thought. Holmes's journey through the historical sources he finds most relevant proves at times meandering, but his synthesis of these materials makes an investment in careful reading profitable, and his elegant style makes it enjoyable.
II
Holmes grounds his account of the utility of self-binding in the writings of the sixteenth-century French absolutist Jean Bodin. 3 Although Bodin supported the king's right to rule by fiat, he pragmatically advised the monarch to limit his power in a variety of strategic ways. Bodin's primary concern was the religious strife that had engulfed his country. In Holmes's telling, Bodin counseled the king to refrain from "attempting to save souls, punish heretics, or eliminate religious dissonance" because "[s]uch futile efforts only undermine political order and provoke rebellion" (p. 121). Similarly, Bodin reconceptualized the traditional dictates of natural law as "conditions for the successful exercise ofroyal power" (p. 110). All constraints on the sovereign's power were justified for Bodin by the strategic benefits the constraints would bring. The king should not tie his hands out of moral scruple, but because he recognizes that in so doing he can actually enhance his power.
Holmes identifies Bodin as "the father of positive constitutionalism" (p. 8). Holmes applies Bodin's lesson-that the sovereign can increase its power by strategically limiting its reach-to the democratic sovereign, the people. In doing so, Holmes seeks to contest the principle of negative constitutionalism: "the view that the primary or even sole purpose of a constitution is to secure individual liberty by hamstringing the government and its agents" (p. 101). Holmes argues that negative constitutionalism neglects the constructive-or constitutive-function of a constitution (pp. 101-02). The limits that a constitution puts on state authority, Holmes argues, exist not so much to keep government and its officials in check, but to foster the deliberative democratic process. 4 While negative constitutionalism posits consistency between constitutionalism and majoritarianism by conceptualizing constitutional limits as restraints not on the majority, but on its unruly agents, 5 Holmes must fight an uphill battle to prove that limits on the majority's own authority can be understood as consistent with majoritarianism. 6 Holmes advances two related lines of argument. First, he argues that liberal restraints on the majority serve to build procedures that enhance majority rule. Second, he argues that current majorities may justifiably bind their successors because democratic institutions could not otherwise come into existence.
Although Holmes acknowledges that constitutions act as "higher law," which, by design, cannot be easily modified by majorities (p. 134), he argues that constitutional restraints on majority will can make democracy and majoritarianism more meaningful. Holmes analogizes constitutions to the rules of grammar: "Far from simply handcuffing people, linguistic rules allow interlocutors to do many things they would not otherwise have been able to do or even have thought of doing" (p. 163). Holmes does not merely make the obvious comparison between grammatical rules and such plainly procedural institutions as electoral districts and bicameralism. Like Professor Ely, 7 Holmes seeks to show that even constitutional provisions protecting individual rights can be conceptualized as procedural enhancers of democratic rule. 8 Holmes argues that constitutional guarantees of freedom of speech and religion, for example, serve to promote democratic rule, even though they necessarily tie the hands of the majority. Relying heavily on John Stuart Mill, 9 Holmes argues that "[1]iberal restrictions on the powers of the majority, such as the legally protected right to criticize publicly those who win political power in fair elections, are designed not only to ward off majority tyranny, but also to organize popular decision making and put deliberative democracy into effect" (p. 178). Freedom of religion, in Holmes's view, serves a different but equally democracy-enhancing function: By keeping politically divisive and rationally unresolvable issues off the political agenda, religious freedom allows majorities to spend their time more fruitfully, and a community of citizens may be built without fissures along religious lines (pp. 222-27).
Having reconceptualized liberal constitutional restraints as majorityreinforcing, Holmes is left with the task of explaining how one generation can bind its successors-as it must do in order to place credible limits on itself-without violating those successors' rights to majoritarian selfdetermination. Once again, Holmes rests his case on the enabling character of self-restraint. When the generation living at time T, binds itself and its 6. Holmes's stated commitment to majoritarianism is unflinching: "The only morally justified decisionmaking rule in liberal politics is majoritarian" (p. 34).
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8. See id. at 181. While Holmes and Ely are both concerned with the democracy-reinforcing potential of constitutional restraints, Ely focuses on the judicial methodology of interpreting such restraints into the open-ended provisions of the U.S. Constitution. Holmes acknowledges his debt to Ely, but notes that Ely failed to provide either historical background or abstract theoretical elaboration for his position (p. 137). The deeper difference between the two is that while Ely envisions democracy reinforcement as protecting the rights of those outside the majority, Holmes extols it for the benefits it brings to the democratic system and to democratic majorities. successors to a rule of procedure, broadly understood, it allows generations living at time T2 to make meaningful democratic decisions. A generation blessed with a democratic legacy can focus its energies on the operations of government, rather than on its design: '"When they enter the voting-booth... voters decide who shall be president, but not how many presidents there shall be" (pp. 167-68). Holmes explicitly justifies intergenerational precommitment on the understanding that constitutional rules are procedural rules akin to "bishops move diagonally," rather than regulative rules like "no smoking" (p. 163). Such constitutive rules are not "hindrances or chains" (p. 163).
III
Holmes is on safe and well-trodden ground in identifying a democracyreinforcing function of constitutional protections of speech and religion.' 0 He falters, however, in his attempt to demonstrate that majority self-binding and democracy are mutually reinforcing outside those areas. In fact, precommitment may impede majoritarianism, and not all liberal restraints on the majority can be conceptualized instrumentally.
Holmes seems to neglect the possibility that a majority might err, binding itself and future generations to a suboptimal procedural rule. Because strategic self-restraint requires that majorities make it difficult to break self-imposed bonds, misconceived procedural rules may be hard to fix." In places, Holmes recognizes the importance of ensuring that majorities have the ability to reform the constitution. He calls constitutional democracy "fallibilist democracy" (p. 274) for its commitment to self-reflection and reform. Democratic citizens, he argues, "embrace constitutionalism not only because it increases the probability of intelligent decision making . . .. but also because it maximizes the opportunity for intelligent self-correction later on" (p. 274). In fact, Holmes argues that only by precommitting to such rules as the guarantee of unpunished dissent can a people come to recognize its own errors (p. 177).
But Holmes's error lies in his unwillingness to recognize even minimal tension between the concepts of self-binding and self-reform. It is at least plausible that a democratic people, having the freedom to discover its earlier mistake, will be inhibited by precommitment from making necessary reforms. The example of the electoral college is instructive. Although national polls suggest that the institution lacks popular support, 12 and although scholarly commentary urges that the institution is deeply flawed, 3 the prospects for reform through Article V seem dim.
Holmes's proceduralist vision of liberal constitutionalism also cannot account for the noninstrumental constitutional protection of substantive rights. For Holmes, freedom of expression is justified because it serves as an instrument of democracy. Similarly, he embraces religious freedoms because they serve democracy-reinforcing ends, removing divisive and unresolvable issues from the public agenda. But it is difficult to see, for instance, how the rights of the criminal defendant or the right of privacy could be cast as a catalyst for majoritarian self-rule. Like Ely's proceduralist account of the Constitution, Holmes's theory "does not... have anything to say about Miranda and the exclusionary rule."' 4 And even if Holmes or Ely were to fashion an instrumentalist account of a substantive right such as that of privacy, it seems probable that such an account would justify only a narrow right--one not extending beyond the sphere of collective self-government.
5
Of course Holmes has not undertaken the task of explaining or defending the United States Constitution; still, his conception of the function of a liberal constitution will ring hollow to those liberals who see value in rights independent of the contribution of those rights to democratic procedure.
Ironically, Holmes recognizes this flaw in Ely's argument, but not in his own. Summarizing criticism of Ely's thesis, Holmes explains that "[t]he Constitution is not merely a procedural document, silent about all substantive issues.... Some rights arise from the needs of representative government; but others do not" (p. 299 n.8). If, as Holmes hints, he is committed even to those rights that do not "arise from the needs of representative government," his
